STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 15,477
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision of the Departnent of
Soci al and Rehabilitation Services (SRS) denying his
application for a foster care |license based on his past
crimnal convictions. The issue is whether the decision of
the Conmm ssioner is arbitrary and capricious or not in

accord with the | aw

FI NDI NGS OF FACT

1. The petitioner and his wife applied for a foster
care license in March of 1998. The petitioner reported that
he had a crimnal record in the distant past but clained
t hat he had since rehabilitated hinself and offered several
letters in his support. On April 20, 1998, the residential
care licensing unit of SRS nailed the petitioner a notice
denying his application because of his "lengthy record of
convictions of crimnal offenses.”

2. The petitioner's crimnal record shows that he was
convicted of a m sdenmeanor (driving a vehicle w thout the
owner's consent), and two felonies (breaking and entering in
the daytinme and nighttine) arising fromthe sanme incident in
1967 when he was sixteen years old. He was conmitted to a

juvenile treatnment center and was further convicted on May
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19, 1969 of escaping fromthat facility. He served eighty
days for that offense and was released. In late 1969, when
he was ei ghteen, the petitioner killed his father and his
father's girlfriend. As a result of their deaths, their
infant was | eft w thout caretakers and died from exposure.
In July of 1970, the petitioner was convicted of second
degree murder for which he received a |life sentence. He was
further convicted in 1971, 1972 and 1973 for escapes from
pri son.

3. The petitioner's parole officer described himin a
letter to SRS as havi ng been an abused child who started on
a crime spree as a teenager. He was an uncooperative
prisoner during his incarcerations and his escapes led to
his transfer to a federal facility in Illinois reserved for
t he worst offenders. However, while he was in Illinois he
had a "turn-around” and was able to return to Vernont. Hi's
parol e officer deci ded because of his apparent new found
honesty to try himon weekend furloughs in 1984. He proved
to be trustworthy and was noved to full furlough status in
1985. He was paroled in Cctober of 1985, after sone
ei ghteen years in prison. His parole took place under
i nt ensi ve supervi sion and was viol ated on one occasi on
i nvolving the drinking of sonme beer in Septenber of 1986.

He was re-paroled in October of 1986 after he showed up in a
timely manner for his parole hearing and the "no drinking"

condition was struck as being irrelevant to his offenses.
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He has since been on mnimal supervision and has been highly
prai sed by every officer who has supervised himin that
time. He remains in parole status.

4. Since the petitioner was parol ed he has been
enpl oyed, got nmarried and divorced and has renmarried again.
H's only encounters with the lawin the last twelve years
have been two traffic violations. He now works for the
State of Vernont. In his first marriage he was the
stepfather to four young children until his w fe separated
fromhim He has continued to have a relationship with sone
of these children as they have grown into adul thood. He has
known his current wife for five years. They had a child in
1995 who was di scovered at the age of four nonths to have a
rare bl ood di sease which was destroying her organs. The
petitioner quit his job when this happened and stayed with
her at the hospital for the better part of fourteen nonths
until she died in 1996.

5. Because the petitioner and his wife fear that
anot her natural child of theirs m ght have the sane di sease
that took their daughter and because they | ove children,
t hey have decided to apply to becone foster parents. They
are also interested in potentially adopting a child. The
petitioner believes that his own early experiences as an
abused child and a teenage crim nal offender give hima
speci al perspective which would help himparticularly to

hel p troubled children. The petitioner struck the hearing
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of ficer as a conposed and sincere individual.

6. In support of his application the petitioner
presented both the oral and witten testinmony of sixteen
peopl e who have known himwel|l over the |ast few years. The
attestant included his own siblings, his wife's famly
menbers, friends, the pastors of churches he has bel onged
to, and several social workers and health professionals
(doctors and nurses) at the Children's Hospital at Dartnouth
where his daughter was treated. These attestants were
remar kably consi stent and presented a picture of a man who
in the last five years or so has becone a part of a very
cl ose and deeply religious famly. As part of that famly,
the petitioner cared for his wife's elderly grandparents
wi th patience and conpassion until their deaths enabling his
wi fe and her sister to continue to work to support them He
has won the respect and admration of his siblings and the
affection of their children. He is highly-thought of by
those he works with in his church group where he is invol ved
in youth activities. H's pastor attested that his
observation of the petitioner is of a cal mnman who is al ways
in control of hinself. The social workers and health care
prof essional s who got to know the petitioner during his
fourteen nonths at the hospital with his daughter spoke
nmovi ngly of his conpassion for and devotion to her,

i ncluding his patience, steadfastness and sense of hunor in

the face of his child' s trenmendous pain. The universa
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opi nion of these attestants is that the petitioner and his
wi fe woul d make out standi ng parents for any child.

7. The petitioner had an opportunity to put the above
information before the Conm ssioner and he did so. On June
29, 1998, the Comm ssioner of SRS sent a letter to the
petitioner and his wife which provided in pertinent part as
fol | ows:

| have reviewed your request to have ny depart nment
reconsi der your application for foster care |icensure.
The letters of support which you have submtted have
been revi ewed and certainly suggest that you have nade
good progress in recent years. [Petitioner's] letter
speaks of the trenmendous obstacles he has faced in his
life and his considerable efforts to overconme them
Despite this, | amunable to support your application

[Petitioner's] extensive crimnal history is extrenely
troubling. | nust take his crimnal background very
seriously. They include convictions for escape (4),
breaki ng and entering in the daytine, breaking and
entering in the nighttine, grand | arceny and nurder in
t he second degr ee.

As indicated in [the licensing division's] letter
mai l ed to you on April 20th, licensing regulations
i ncl ude the foll ow ng:

038.1 "[A license may be denied or revoked if the
applicant, license or other nenber of the
househol d:] has been charged or convicted of a
crimnal offense;"

Additionally, it is nmy intent to fully conply with the
new Federal | aw which precludes me fromissuing you a
license. Specifically, Title 42 of the U S. Code
section 671 (20) A) clearly mandates that foster parent
applicants with certain felony convictions, including
hom ci de, shall not be granted a |icense.

8. Further testinony was put on by a representative
of the Comm ssioner at the hearing that these regul ations

and laws were put in place to prevent persons known to have



Fair Hearing No. 15,477 Page 6

reacted badly in difficult situations fromtaking on the
chal I enging and stressful job of foster care. It is the
Comm ssioner's opinion that it is inappropriate for the
Departnment to take a chance and place a child in its care
with a person who had conmitted a homcide. |In fact, even
before the Federal |aw which the Departnent feels prohibits
granting a license in this case, the Comm ssioner had a
policy of never waiving the regulation for crimes involving
physi cal viol ence, even upon evidence of recent
rehabilitation because of the great risk to safety.

9. It is the petitioner's contention that the new | aw
is unfair and "unconstitutional"™ and does not protect
children. He asks for individual consideration of each case
with regard to the ability to care for children. He
believes his experience with his dying child shows that he
can handl e stressful situations with grace and

ef fecti veness.

ORDER

The decision of the Departnent is affirned.

REASONS
The Conmm ssioner of the Departnent of Social and
Rehabilitation Services is charged by the legislature with

the adm nistration of the foster care program See,

generally, 33 V.S. A > 304(b)(2), and 3501. The statutes
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specifically give the Commi ssioner the duty and authority

to:

i ssue regul ati ons governing application for, and

i ssuance, revocation, termand renewal of |icenses and
registration. 1In the regulations he may prescribe
standards and conditions to be nmet, records to be kept
and reports to be fil ed.

33 V.S.A > 306 (1)
Pursuant to this authority, the Departnent has adopted

the foll ow ng pertinent regul ati ons:

038 A license may be denied or revoked if the
applicant, licensee or other nenber of the
househol d:

038.1 Has been charged with or convicted of a

crim nal offense;

It is undisputed that the petitioner was convicted of
several crimnal offenses in the past, including second
degree nurder. Once the Departnent has established the
violation of a regulation, the decision to revoke the
license for violation of that regulation will be upheld if
t he Departnent had sone reasonable basis for taking its
action. See, e.g., Fair Hearings No. 12,790, 13,092. The
Department's decision will only be overturned if the
petitioner can show that the revocation was an abuse of the
Departnent's discretion

There is no question in this matter that the Departnent
considered and reviewed all the pertinent facts and

ci rcunstances regarding the petitioner's situation. The use
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of the words "may" in the regulation regardi ng denial s,
appears to give the Conmm ssioner the discretion to grant a
license in spite of a history of crimnal offenses if he
deens it appropriate. The Conm ssioner has said that he
does not feel it is appropriate to waive the violation in
I ight of the seriousness of the nmurder conviction, even
t hough it occurred alnost thirty years ago and even though
substantial evidence exists that the petitioner has changed
consi derably since then.

Al t hough the evidence in this matter indicates that it
is quite likely that the petitioner would not pose any
physi cal threat to children now and that he m ght, indeed,
be an outstanding parent, it cannot be said that the
Comm ssioner's decision is unreasonable or arbitrary, in
light of the extrenely serious nature of the crinme the
petitioner commtted. Unless the petitioner can denonstrate
that there is no rational ground upon which to rest this
deci sion, the Board is bound to uphold that decision even if
it mght have reached a different decision. 3 V.S A >
3091(d), Fair Hearing Rule 17. It cannot be found in this
matter that the Conm ssioner acted without reason and it
nmust al so be concluded that this felony involving physical
violence is sufficient ground for the Conmm ssioner to
concl ude that he has sufficient "cause" under 33 V.S . A >
306(b)(3) to deny the foster care |license. See Fair Hearing
No. 12, 413.
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In addition, a new federal |aw enacted on March 20,
1998, requires states that wish to receive federal foster
care paynents to submt plans which

provi des procedures for crimnal records checks
for any prospective foster or adoptive parent before
the foster or adoptive parent nay be finally approved
for placenment of a child on whose behalf foster care
mai nt enance paynents or adoption assi stance paynents
are to be nmade under the State plan under this part,

i ncl udi ng procedures requiring that--

(i) in any case in which a record check reveals a
felony conviction for child abuse or neglect, for
spousal abuse, for a crinme against children
(including child pornography), or for a crine

i nvol ving vi ol ence, including rape, sexual

assault, or hom cide, but not including other

physi cal assault or battery, if a State finds that
a court of conpetent jurisdiction has determ ned
that the felony was commtted at any tine, such
final approval shall not be granted; and

(ii) in any case in which a record check reveals a
felony conviction for physical assault, battery,

or a drug-related offense, if a State finds that a
court of conpetent jurisdiction has determ ned

that the felony was commtted within the past 5
years, such final approval shall not be granted;

(Enmphasi s suppl i ed)
42 U.S.C. > 671 (20) (A

Under this regulation, the Vernont Departnment of Soci al
and Rehabilitation Services cannot receive federal funding
for the costs of foster care if it approves applications for

persons who have been convicted of homcide at any tine in
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the past.® Such a regul ation provides the Conmi ssioner wth
a second ground for denying this application--the potenti al

| oss of all federal funds for foster care, giving even nore
wei ght to the Conmi ssioner's decision to deny this
application. Although the petitioner clainms this lawis
"unconstitutional", he sets forth no grounds upon which such
a determ nation could be nade.

# # #

! This statute's refusal to limt a "look-back" period to
five years for the nore serious crines, further supports the
Commi ssioner's review that renoteness in tine is not a
sufficient basis to overlook a crime involving serious
physi cal harm



